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Abstract : The Supreme Court case Lexmark v. Impression Products has suggested that the
exhaustion doctrine in patent law was based on the Common Law by citing the restraints upon
alienation. This common law rule was derived from the old land law theory and applied to the per
se illegal in U. S. Antitrust Law. Antitrust cases and studies have claimed that this common law rule
is irrelevant to the antitrust rule since 1970s, but Lexmark v. Impression Products has indicated the
importance of that theory could be accepted in patent law as the freedom of trade. The problem
seems to lie in the fact that little study has been done to examine the origins of the restraints upon
alienation.

This paper shows the origins of the restraints of doctrine in the United States and indicates that
the rule could have broader meaning than the cited sentence, “a general restraint upon alienation
is ordinarily invalid”. It is hoped that the present study will contribute to a better understanding of
the rule of vertical restraints in antitrust law and the exhaustion doctrine in patent law.
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